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OPINION
Thisisacase of statutory interpretation. Petitioner, McLane Company, Inc. (*McLan€e”),is
awholesd e tobacco distributor, licensed to distribute tobacco productsin the State of Tennessee.

McLanefiled arequest with the Tennessee Department of Revenue (“Department”) seeking “access
to those records maintained by the Department pursuant to T.C.A. § 67-4-1015" with regard to the

! T.C.A. 867-4-1015(a) (2001) requires:

Every person engaged in the business of selling, distributing or handling tobacco
(continued...)



identity of those entities who have applied for and received licenses as wholesale distributors of
tobacco products” The Department refused McLane's request, relying upon the taxpayer
confidentiality guidelines set forth in T.C.A. 8§ 67-1-1702 (Supp. 2002), classifying taxpayer
information as confidential. In denying McLane's request, the Department maintained that “tax
information,” asdefined in T.C.A. § 67-1-1701(7) (Supp. 2002), includes a taxpayer’ sidentity.>

On January 29, 2002, pursuant to T.C.A. 8 10-7-505, McL ane filed a petition in chancery
court seeking an order requiring the Department to release the identities of all licensed wholesale
tobacco distributorsin Tennessee. McLane's petition further stipulated that it was seeking only the
disclosure of theidentitiesof tobacco wholesaledistributorslicensed under T.C.A. §67-4-1015, and
not the disclosure of the tax information or returns of these individuas, protected by the taxpayer
confidentiality statutes. As support for this request, McLane noted that the identities of these
wholesalersdid not fall “within the purview of T.C.A. 8 67-1-1702 dealing with an individual’ stax
records.”

The Statefiled aMotion to Dismissthe petition for failure to state aclaim upon which relief
can be granted. Asgrounds for this motion, the State asserted that the revenue statutes control the
disclosure of taxpayer identity information where a party seeks to compel disclosure of identifying
information pertaining to licensed wholesale tobacco distributors. The State noted that “T.C.A. 8§
67-1-1701 and § 67-1-1702 specifically provide that taxpayer identity is confidentia information
which shall not be disclosed by the department of revenue.”

A hearing was held on McLang’ s petition and the State’ s motion to dismisson February 11,
2002. In an Order filed March 12, 2002, the chancellor denied the State’s motion and granted
McLane's petition. We quote from the Order of the court.

TheCourt isof theopinionthat T.C.A. § 67-1-1702 does not prohibit
thedisclosure by the Tennessee Department of Revenue of the names
and addresses of those entities which have been granted alicense by
the State of Tennessee to distribute tobacco products. By necessity,
under the statutes there is a two step process in qudifying to
distribute tobacco products in Tennessee. The entity must first be
licensed by the Department of Revenueto distribute tobacco products

1(...continued)
productsin this state, and required to be licensed pursuant to the provisions of this
part, shall, on or before May 31 in each year, file with the commissioner an
application for a license authorizing the person to engage in such business. Any
person commencing business subsequent to M ay 31, shall apply for such license
prior to or concurrent with the commencement of the business.

2 “Taxpayer identity” is defined in T.C.A. 8 67-1-1701(8) to mean the “name of a person subject to a tax

collected or administered by the commissioner, the person’s mailing address, the person’ s taxpayer identifying number
or account number, or a combination thereof.”

2



and then pay taxesto the Department of Revenue based on the sale of
such products. The prohibition contained in T.C.A. § 67-1-1702
applies to tax information which would be information such as tax
payerstax return, declaration of estimated tax, request for arefund or
waiver of penalty as set out in T.C.A. § 67-1-1701(5).

Itis, therefore, ORDERED that Respondent’s Motion to Dismissis
denied and the Respondent is ordered pursuant to the provisions of
T.C.A. 8 10-7-505 to provide to Petitioner the names, mailing and
location addresses of those entities currently licensed under the
provisionsof T.C.A. 8 67-4-1015 asawholesale dealer and jobber or
as atobacco distributor. The costs of this cause are assessed against
the Respondent for which execution may issue.

The State appeals and presents for review the sole issue of whether the Department of
Revenueisrequiredtodisclosefor publicingpection, theidentities of taxpayerslicensed by the State
aswholesa etobacco distributors. Resolution of the conflict in this case hingeson theinterpretation
of the revenue statutes codified in Title 67, Chapter 1, of the Tennessee Code Annotated in relation
to T.C.A. 8 10-7-503 (Supp. 2002).

The primary purpose in construing statutesisto ascertain and give effect to theintention and
purpose of the legislature. Lipscomb v. Doe, 32 SW.3d 840 (Tenn. 2000). The meaning of the
statuteis to be determined not from the special words in a single sentence or section but from the
statute taken as a whole and viewing the legidation in light of its genera purpose. Tidwell v.
Servomation-Willoughby Co., 483 SW.2d 98 (Tenn. 1972). The legidative intent is to be
ascertained primarily from the natural and ordinary meaning of the statutory language without a
forced or subtle interpretation that would limit or extend the statute' s application. Limbaugh v.
Coffee Medical Center, 59 SW.3d 73 (Tenn. 2001); City of Caryville v. Campbell County, 660
S.W.2d 510 (Tenn. Ct. App. 1983). In construing statutes, it is the duty of the court to avoid a
construction which will place one statute in conflict with another. Therefore, the court should
resolve any possible conflict between the statutesin favor of each other whenever possible so asto
provide harmonious operation of thelaws. State by & Through Pierctti v. Sundquig, 884 SW.2d
438 (Tenn. 1994).

T.C.A. 8 10-7-503 (Supp. 2002) providesin pertinent part:

(8) Except as provided in 8§ 10-7-504(f), al state, county and
municipal records and all records maintained by the Tennessee
performing arts center management corporation, except any public
documents authorized to be destroyed by the county public records
commission in accordancewith § 10-7-404, shall at all times, during
business hours, be open for personal inspection by any citizen of
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Tennessee, and thosein charge of such records shall not refuse such
right of inspection to any citizen, unless otherwise provided by state
law. (Emphasis added).

Section 67-1-1702 (Supp. 2002), which governs confidentiality and disclosure of tax returns
and tax information, provides.

Confidentiality. - Notwithstanding any provision of law to the
contrary, returns, tax information and tax administration information
shall be confidential and, except as authorized by this part, no officer
or employee of the state and no other person (or officer or employee
thereof) who has or had accessto such information shall disclose any
such information obtained by such officer or employeein any manner
in connection with such officer’s or employee’ s service as an officer
or employee, or obtained pursuant to the provisions of this part, or
obtained otherwise. (Emphasis added)

“Tax information” isdefinedin T.C.A. 8 67-1-1701(7) (Supp. 2002) &s:

[A] taxpayer’s identity, the nature, source, or amount of the
taxpayer’s income, payments, receipts, deductions, exemptions,
credits, assets, liabilities, net worth, tax liability, tax collected,
deficiencies, over assessments, or tax payments, whether the
taxpayer’s return was, is being, or will be, examined or subject to
other investigation or processing, or any other data, received by,
recorded by, prepared by, furnished to, or collected by, the
commissioner with respect to a return or with respect to the
determination of the existence, or passible existence, of liability (or
the amount thereof) of any person for any tax, penalty, interest, fine,
forfeiture, or other penaty, imposition or offense, administered by or
collected by the commissioner, either directly or indirectly. “Tax
information” does not include data in a form which cannot, either
directly or indirectly, be associated with, or otherwise be used to
identify, directly or indirectly, a particular taxpayer.

The legidature defines “taxpayer identity” to mean:
[ T]he name of a person subject to atax collected or administered by
the commissioner, the person’ smailing address, the person’ staxpayer

identifying number or account number, or a combination thereof.

T.C.A. § 67-1-1701(8) (Supp. 2002).



Ruling that the prohibition contained in T.C.A. 8 67-1-1702 applies only to tax information
such asinformationin the form of taxpayer returns, declarations of estimated tax, claimsfor refund,
and petitionsfor waiver of penalty, thetrial court found favor in McLane sargument that disclosure
of the names and addresses of entities|icensed by the State for the whol esal e distribution of tobacco
isgoverned by the Tennessee Public RecordsAct. Inreaching itsdecision, the court was apparently
persuaded by McLane's interpretation of T.C.A. 88 67-1-1702 and 67-1-1701(7). In interpreting
thesesections, M cL ane suggestsalimited constructiontothedefinition of “tax information” set forth
in §67-1-1701(7), reading this definition to apply only to information provided to the Department
regarding tax returns or tax liability. Any information not related to ataxpayer’ sreturn or liability,
accordingto McL ane, fallsoutsidetherealm of confidentiality afforded tax information under 8 67-
1-1702. McLane further suggeststhat § 67-1-1701(5) “limits the definition of ‘return’ to those
documents filed by a taxpayer to determine his liability.” Applying these narrow interpretations,
McLane asserts, and the trial court agreed, that the information sought by petitioner was not
protected under T.C.A. § 67-1-1702.

From our reading of thetrial court’s Order, it isalso apparent that the court determined that
information collected by the Department for purposes of granting licenses to wholesal e tobacco
distributorsiswholly separate and distinct from the information coll ected by the Department for tax
administration. Onthisbasis, thetrial court concluded that the confidentiality provisionscontained
within T.C.A. 8 67-1-1702 did not apply to identifying information gathered under T.C.A. § 67-4-
1015 for the purposes of issuing licenses to wholesale tobacco distributor applicants.

T.C.A. 8 67-1-1702 unequivocally states that “returns and tax information shall be
confidential.” (emphasisadded). Tax informationisdefinedin 67-1-1701(7) toincludeataxpayer’s
identity. The proceeding subsection defines “taxpayer identity” asthe * name of aperson subject to
a tax collected or administered by the commissioner, [and] the person’s mailing address.”
Throughout Title 67, Chapter 1, Section 17, thetermstax “returns’ and “tax information” are used
together in the same sentence. The terms are not used interchangeably, but rather together in the
interest of addressing or including both tax returns and tax information collected from sources other
than tax returns. Assupport for our interpretation of the statutory language set forthin T.C.A. 8§ 67-
1-1702, we point to the fact that the above terms are separately defined in T.C.A. 8§ 67-1-1701 inthe
chapter heading, “Disclosure of Tax Returns and Tax Information.” By specifying that “[r]eturns
andtax information shall beconfidential,” the statute mandates confidentiality with regard toreturns
and tax information respectively. If tax information was merely considered an element of a tax
return, the phrase “returns and tax information” would be aredundant and unnecessary distinction.

We are unable to accept the tria court’s reasoning that the legislature, despite offering
distinctively separate definitions for the terms “returns’ and “tax information,” intended the
confidentiality provisions of T.C.A. 8 67-1-1702 to be limited to information contained within or
pertaining to tax returns. Rather, it appearsthat the legislature, by providing individual definitions
for the respective terms, and by including both terms in T.C.A. § 67-1-1702, intended the
confidentiality provisions to apply to both tax return data and tax information — information that
includes the taxpayer’ s identity.



Thetrial court further determined that “[b]y necessity, under the statutes there is atwo step
process in qualifying to digribute tobacco products in Tennessee.” The trial court notes that a
distributor must first obtain alicense from the Department, and then pay taxes to the Department
based on tobacco sales. In order to receive such a license, the applicant must submit certain
identifying information to the commissioner as required under T.C.A. 8 67-4-1015. We interpret
thetrial court’s rationaleto suggest that T.C.A. § 67-1-1702 protects only tax information, and as
a result, the confidentiality guidelines of this section cannot be extended to protect identifying
information gathered by the Department aspart of itslicensing duties, asthis processisseparate and
distinct from the taxing function.

Whilewe recognizethat thelicensing and taxing functions performed by the Department are
separate and distinct in nature, we find no statutory language that the confidentiality provisions of
T.C.A. 867-1-1702 do not apply to information collected by the Department during the licensing
procedure. Under T.C.A. §67-4-1002, awhol esal e tobacco distributor isrequired to pay atax to the
Department for the privilege of selling tobacco products in Tennessee. A tobacco distributor is
defined as “any person who receives, purchases, sells or otherwise handles tobacco products as a
secondary wholesaler.” See T.C.A. 8 67-4-1001(15) (1998) (emphasis added). Theterm “person”
issimilarly defined in the Tobacco Tax Law statutes and the Disclosure of Tax Returns and Tax
Information statutes to include “every individud, firm, association, joint-stock company.” T.C.A.
§867-4-1001 (9); cf. T.C.A. 867-1-1701(4). Under T.C.A. 8§ 67-1-1702, tax information, including
ataxpayer’sidentity, shall remain confidential. As defined, the term “taxpayer identity” includes
the* name of aperson subject to a tax collected or administered by the commissioner, theperson’s
mailing address, the person’s taxpayer identifying number or account number, or a combination
thereof.” See T.C.A. § 67-1-1701(8) (emphasis added).

Applying the defined terms and statutes noted above to the facts of this case, we find that
T.C.A. 867-1-1702, when read on its face, mandates that the identities of taxpayers licensed under
T.C.A. 8 67-4-1015 to engage in the wholesale distribution of tobacco in Tennessee, remain
confidential. Support for this conclusion isfurther found in acomparison between the tobacco tax
laws and the statutes governing the taxation of petroleum products. Specifically, we highlight
T.C.A. §67-3-2011 (1998) which provides:

A current list of licensees, with applicable federal employer
identification numbers, shall be provided to all licensees, as is
deemed necessary by the commissioner. Disclosure of this
information by the commissioner shall not constitute a violation of
any confidentiality requirement imposed by chapter 1, part 17 of this
title.

Under T.C.A. 8 67-3-2011, the general assembly allowed the commissioner of the Department of

Revenue to provide all licensees with a current list of licensees and implicitly recognized the
application of the confidentidity provisions set forth in Chapter 1, Part 17, of Title 67, which
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includesT.C.A. 867-1-1702, tothelist of codified statutesin Title 67. The general assembly could
have included a similar provision in the tobacco tax law statutes in the event that the legislature
intended to allow public access to and disclosure of the identities of licensed wholesal e tobacco
distributors. By faling to include a similar statute governing the publication of a list citing all
current licensed whol esal e tobacco distributors, it appears that the general assembly did not intend
to require the Department to disclose the identities of these distributors. It appears that the
legislature sreferencein T.C.A. §67-3-2011 to theconfidentidity provisonsof T.C.A. 867-1-1702,
effectuates the legidature' s intent that T.C.A. 8§ 67-1-1702 apply to all of the statutes codified in
Title 67, Chapter 1, including T.C.A. § 67-4-1015, unless otherwise indicated.

Asaconcluding note, we point out that thelegislaturein amending the confidentiality statute,
T.C.A.867-1-1702, added thelanguage " notwithstanding any provision of law to the contrary.” See
chapter 982, section 40, Public Acts 2000.

In light of the statutory language discussed above, whether the limited information sought
by petitioner shall be provided as a public record is a matter for the legislature and not this Court.
Accordingly, the order of thetrial court isvacated and McLane’ spetitionisdismissed. Costsof the
appeal are assessed to appellee, McLane Company, Inc.

W. FRANK CRAWFORD, PRESIDINGJUDGE, W.S.



